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Ni ne managenent enpl oyees of Bell Atlantic Corporation
(“Bell Atlantic”) have filed this putative class action to
chal |l enge two anendnents of a Bell Atlantic-sponsored pension
pl an, which they allege violate of the Enpl oyee Retirenent |ncone
Security Act (hereinafter “ERISA’), 29 U . S.C. 8§ 1001-1465. Bel
Atlantic has noved to dism ss the anended Conpl ai nt pursuant to
Federal Rule of G vil Procedure 12(b)(6), and we shall, for the

foll owi ng reasons, grant the notion in part and deny it in part.

Fact ual Backqgr ound

Since 1984, Bell Atlantic has maintained a pension plan
for the enpl oyees of the conpany and its subsidiaries. As of
1994, the plan was over-funded -- neaning that the val ue of plan
assets exceeded plan liabilities -- by about $5 billion.

Before the first of its challenged anendnents in 1991

t he Management Pension Plan' (as it was then called) offered two

1. Although plaintiffs note in their response to defendants’
notion to dismss that their version of the Managenent Pension
Plan differs fromthe text of the plan defendants submtted to
us, plaintiffs characterize the difference as “slight,” and raise
no objection on this basis. Accordingly, we will assune that
this mnor dispute does not affect our discussion of the
(continued...)



principal forns of pension benefit to eligible enployees: a
service pension and a deferred vested pension. The service
pension provided for eligibility based upon a conbinati on of age
and years of service. Before 1991, enployees with fifteen or
nore years of service could retire at age sixty with an unreduced
servi ce pension, and enployees with twenty or nore years of
service could retire on or after age fifty-five with an unreduced
service pension. A plan participant could also elect to retire

i n advance of these m nimum age thresholds with an actuarially-
reduced service pension. Plan participants who did not qualify
for a service pension could neverthel ess receive the deferred
vested pension, which was to comence at the |ater of age sixty-
five or termnation of enploynent.

In addition to the service and deferred vested
pensions, there were also various | unp-sum cash-out provisions in
the pre-1991 plan. Although the exact nature of these provisions
remai ns unclear, it appears that they were offered either to
partici pants whose total potential cash-out was |ess than $3, 500,
or who retired on a plan-specified date or within a pl an-
specified tinme period.

In 1991, Bell Atlantic anmended its pension plan to
change the age at which participants could retire at an unreduced
service pension. Beginning in 1994, and for every two years

thereafter until 2002, the anendnent increased by one year the

1. (...continued)
Managenment Pension Plan’s terns.
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m ni mum age required for an unreduced service pension. Thus, in
1994, the age threshold for an unreduced Service Pension
increased to fifty-six; in 1996, it increased to fifty-seven, and
so forth. For convenience, we shall call this the “1991
Amendment ”.

In 1995, Bell Atlantic renamed and agai n anmended its
pension plan (the “1995 Anmendnent”). The pension plan was
converted to a Cash Bal ance Plan, in which each participant’s

2 The cash

pension benefit is stated as a cash account bal ance.
account bal ance grows Iike an individual savings account, with
nmont hl'y conpany contri butions (called “pay credits”) and nonthly
interest (called “interest credits”). In converting the plan
partici pants’ pension rights under the Managenment Pension Plan to
an openi ng cash bal ance under the Cash Bal ance Pl an, Bell
Atlantic (i) enployed the non-insured uni sex pension 1984
nortality factor table (hereinafter “UP-1984 nortality table")

W t hout an age set-back, (ii) selected a Pension Benefit Guaranty
Cor poration (hereinafter “PGC’) discount rate from Septenber
1995, and (iii) enployed the increased age mnim instituted in

t he 1991 Amendnent.

Plaintiffs do not quarrel with the decision to adopt a

cash bal ance design, but rather with the process used to

2. This change in form of course, does not bring wwth it a
change in function. Notw thstanding the new cash bal ance desi gn,
after the 1995 Anendnent the pension plan continued to be a
defined benefit pension plan, with identical rights under the

| aw.



inplenment it. Plaintiffs contend that the defendants sel ected
unfavor abl e assunptions to value their pre-existing pension
rights in the conversion, in violation of the defendants’
fiduciary duties under § 404(a) of ERISA, 29 U.S.C. § 1104(a).
Plaintiffs also assert that the defendants’ 1991 and 1995
Amendnments wongfully reduced a subsidi zed early retirenent
benefit, in violation of 8§ 204(g) of ERISA 29 U S C 8§ 1054(Q).
Plaintiffs’ clainms under 8 204(g) of ERISA focus upon two

separate anendnents to the Bell Atlantic Pension Pl an.

. Legal Anal ysis?®

We shall first consider plaintiffs’ contentions under §

204(g), which, as will be seen, require extended analysis. W
wi Il then dispose of the relatively sinple fiduciary duty claim
contained in Count Il of the amended conpl aint.

A. Violations of § 204(q) of ERISA

Section 204(g) of ERISA provides, in relevant part:

3. In considering a notion to dism ss nmade pursuant to Fed. R
Gv. P. 12(b)(6), we nust take all allegations contained in the
conpl aint as true and construe themin a |light nost favorable to
the plaintiff. HJ. Inc. v. Northwestern Bell Tel. Co., 492 U S
229, 249, 109 S. . 2893, 2906 (1989); Rocks v. City of Phila.,
868 F.2d 644, 645 (3d Cr. 1989). “A court nmay dismss a
conplaint only if it is clear that no relief could be granted
under any set of facts that could be proved consistent with the
all egations.” H shon v. King & Spalding, 467 U S. 69, 73, 104 S
Ct. 2229, 2232 (1984); see also Conley v. G bson, 355 U S. 41,
45-46, 78 S. . 99, 102 (1957); Frazier v. Southeastern Pa.
Transp. Auth., 785 F.2d 65, 66 (3d Cr. 1986).




(1) The accrued benefit of a participant under a
pl an may not be decreased by an amendnment of the
plan . . . .

(2) For purposes of paragraph (1), a plan
amendnment which has the effect of--

(A) elimnating or reducing an early retirenent
benefit or a retirenent-type subsidy (as defined
in regulations), or

(B) elimnating an optional formof benefit, with
respect to benefits attributable to service before
t he anendnent shall be treated as reduci ng accrued
benefits. In the case of a retirenent-type

subsi dy, the preceding sentence shall apply only
With respect to a participant who satisfies
(either before or after the amendment) the
preamendnent conditions for the subsidy.

29 U . S.C. 8 1054(g)(1). Plaintiffs argue that the unreduced
service pension was a “retirenent-type subsidy” within the
nmeani ng of the statute, and that defendants’ 1991 Anendnent
violated 8 204(g) of ERI SA by increasing the m ninum
gqualification age for the service pension. Second, plaintiffs
claimthat the 1995 Amendnent’s cal cul ati on of the | unp-sum cash-
out values ran afoul of § 204(g) by enploying (i) the increased
age mnima instituted by the 1991 Anendnent; (ii) the UP-1984
nortality table without an age setback; and (iii) a P@C di scount
rate from Sept enber 1995 rat her than Decenber 1995, all of which
havi ng the effect of reducing the “cash-out” value of the plan.

(1) The 1991 and 1995 Amendnents
and Modification of the Service Pension

It is well-settled, and defendants concede, that the
service pension right provided in Bell Atlantic’ s Managenent

Pension Plan® is a “retirement-type subsidy” wthin the neaning

4. Prior to Decenber 31, 1995, defendants’ pension plan was
(continued...)



of ERI SA § 204(g). See Ashenbaugh v. Crucible Inc., 854 F.2d

1516, 1521 n.6 (3d G r. 1988) (holding that an early retirenent
benefit qualifies as a “retirenent subsidy” covered under the Act
where there is “value in excess of the anpunt that would be

avail able to a retiring enpl oyee under the conparable
actuarially-reduced normal retirenment benefit provisions”);

R chardson v. Pension Pl an of Bethl ehem Steel , 67 F.3d 1462,

1467-68 (9th Cr. 1995); Costantino v. TRW Inc., 13 F. 3d 969,

977 (6th Cr. 1994); Hunger v. AB, 12 F.3d 118, 120 (8th Gr.

1993), cert. denied, us. _ , 114 s. . 2676 (1994); Harns

v. Cavenham Forest Indust., Inc., 984 F.2d 686, 692 (5th Cr.),

cert. denied, 510 U S. 944, 114 S. C. 382 (1993); Aldridge v.

Lily-Tulip, Inc., 953 F.2d 587, 590 (11th G r. 1992); Amto v.

Western Union Int'l, Inc., 773 F.2d 1402, 1410 (2d Cr. 1985),

cert. denied, 474 U S. 1113, 106 S. C. 1167, (1986). Thus, 8204

(g) of ERISA prohibits the 1991 and 1995 Anendnents from havi ng
the effect of reducing accrued benefits under the service
pensi on.

Plaintiffs’ 8 204(g) argument with respect to the
service pension is that in both the 1991 and 1995 Anendnents
def endants “assuned a separation fromservice occurred” as of the

date of the Amendnent for the purposes of cal cul ati ng pension

4. (...continued)

nanmed the Bell Atlantic Managenent Pension Plan. Wth the

signi ficant amendnents to the plan on that date, the nane was
changed to the Bell Atlantic Cash Bal ance Plan. Where the date
of the pension plan is relevant to discussion of its provisions,
we will use the tine-appropriate nane.
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benefits. Pls.” Mem Qpp’'n Mdt. Dismiss at 52. Plaintiffs urge

instead that they should be allowed, under the terns of the pre-
anmendnment pension plan, to accrue both (i) years of service

toward early retirement benefits, as well as (ii) levels of

benefits correlating to this additional post-anmendnent service.
Qur Court of Appeals has held that “an enpl oyer nust

provide funding for early retirenent benefits if there is the

possibility that its enployees will ‘grow into’ these benefits at

a date after its early retirenent plan is elimnated.” Gllis v.

Hoechst Cel anese Corp., 4 F.3d 1137, 1145 (3d Cr.), cert. denied

511 U. S. 1004 and 511 U. S. 1031 (1993)(enphasis added); see also
Dade v. North Anerican Philips Corp., 68 F.3d 1558, 1562 (3d Grr.

1995). Moreover, plaintiffs should “be able to qualify for early
retirenment benefits at a later date by neeting the plan's
preterm nation requirenents.” 1d. at 1145-46. Here, although
t he pension plan was anended and not term nated, the effect under
8 204(g) is the sane. “Congress intended early retirenent
benefits to have the sanme protection in a plan term nation that
they woul d have in an anmendnent.” Dade, 68 F.3d at 1563 n.2. It
is clear, then, that plaintiffs are entitled to qualify for
accrued benefits under the terns of the pre-anmendnent plan, and
that they nust be allowed to do so by providing years of post-
amendnent servi ce.

The second and nore difficult issue is the |level of
benefits to which plaintiffs are entitled if and when they

qualify for a service pension under the pre-anendnent plan.
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Section 204(g) only specifies that it protects “accrued
benefits,” and plaintiffs and defendants offer differing
interpretations of that term Plaintiffs argue that concom tant
wWith their right to “growinto” their benefits under the pre-
anmendnment plan is their right to see their benefits, as
cal cul ated under the pre-amendnent plan, growwith them In
ot her words, upon qualifying for an early retirenent service
pension at a post-anmendnent date, plaintiffs believe that they
are entitled to a retirenent subsidy cal cul ated based on all of
their years of service, both before and after the anendnents.
Def endants argue that although plaintiffs are all owed
to accrue years of post-anendnent service to qualify for a
servi ce pension under the pre-anmendnent plan, the benefits to
which they are entitled upon qualification should be frozen as of
the date of the anendnent,® i.e., calculated based only on years

of pre-anmendnent service.

5. Both the 1991 and 1995 Anendnents contain “anti-cutback”
provi sions which protect defendants’ interpretation of the |evel
of benefits to which plan participants are entitled under the
service pension. The 1995 Amendnent, for exanple, contains the
fol l owi ng | anguage:

Not wi t hst andi ng any ot her provision of this Plan, for
any Participant whose 1995 [Bell Atlantic Managenent
Pensi on Pl an] Benefit was converted to an opening

bal ance of a Cash Bal ance Account on the Transition
Date, the Participant’s Accrued Benefit shall never be
| ess than the 1995 BAMPP Pl an Benefit.

Defs.” Mot. Dismiss at Ex. 1 § 16.4.1. The 1991 Amendnent speaks
wth asimlar voice. [d. at App. A 8 4.3(c)(3).
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Gllis did not specify the anobunt of benefits that plan
participants are entitled to “growinto.” Nevertheless, Gllis
gui des our analysis by pointing to the sources to which we should
turn in resolving this question:

W hen interpreting Section
204(g) of ERISA, Iin addition to
the statute’s |egislative history,
we may al so | ook for guidance to
sources which interpret its

[ I nternal Revenue Code]
counterpart-- Section 411(d)(6).

W give weight to | RS revenue
rulings and do not disregard them
unl ess they conflict with the
statute they purport to interpret
or its legislative history, or if
they are otherw se unreasonabl e.
Gllis, 4 F.3d at 1145 (citations omtted). Therefore, in
determ ning the anmobunt of benefits to which plaintiffs are
entitled to qualify under 8 204(g), we will examne the statute’'s
| egislative history as well as relevant I RS revenue rulings.
The Senate Report acconpanying the Retirenent Equity
Act of 1984 (hereinafter “REA’), ® squarely addresses the issue

before us. See S. Rep. No. 98-575, at 29 (1984), reprinted in

1984 U.S.C.C. A N 2547, 2574-75. The Report describes a

hypot hetical situation, quite pertinent to our problem in which
an annuity form pension plan that provides for an unreduced early
retirement pension is anended to inpose an early retirenent

reduction, i.e., the retirenment subsidy is elimnated:

6. The REA anended 8§ 204(g) of ERISA to protect early retirenent
benefits and retirenent-type subsidies.

9



Under this plan, if a participant did not
neet the plan’s requirenents for unreduced early
retirenment benefits on [the date of anendnent],
but the participant |ater satisfies those
requi renents, then the participant’s accrued
benefit under the plan would be the greater of (1)
the accrued benefit as of the date of the plan
anendment, w thout taking the actuarial reduction
into account, or (2) the accrued benefit provided
by the plan when the benefit becones payabl e,
after the full actuarial reduction. Accordingly,
the participant’s accrued benefit will not be
reduced by the plan anendnent, but it will not be
increased by subsequent service or pay raises
until the subsequent increase brings the
participant’s accrued benefit to a |level in excess
of the accrued benefit as of [the date of
anendment ] .

Id. at 2575 (enphasis added). Under the terns of the Senate
Report, therefore, § 204(g) guarantees that the plan participant
will be entitled to the greater of (i) the benefit that had
accrued as of the date of the anmendnent, taking account of any
pre- anendnent subsidies that the participant was eligible to
recei ve based on his or her age and service as of the date of
separation (under the terns of the pre-anendnent plan), or (ii)
the benefit under the post-anendnent benefit fornula which is in
pl ace when the enpl oyee stops working for Bell Atlantic. The
Senat e Report does not, however, assure that post-anmendnent
years of service will be included in calculating benefits under
t he pre-anmendnent plan. Indeed, the Senate Report’s | anguage
guot ed above precludes plaintiffs’ construction of § 204(q).

Qur exam nation of IRS revenue rulings does not disturb
our legislative history-based conclusion. There is no revenue

ruling which directly addresses the anount of benefits to which
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plan participants are entitled in this situation. The revenue
ruling which our Court of Appeals relied uponin Gllis,
however, itself refers to the Senate Report cited above for its

own analysis. See Gllis, 4 F.3d at 1145 (citing Rev. Rul. 85-

6, 1985-1 C.B. 133). Thus, because the IRS also turned to the
Senate Report for guidance in interpreting 8 204(g), no

I nconsi stency exi sts between the revenue rulings and the

| egi sl ative history just considered.

Furthernmore, we are mndful of the fact that, under the
very | anguage of 8§ 204(g), only plan amendnments which elimnate
or reduce retirenent-type subsidies “wth respect to benefits
attributable to service before the anendnent shall be treated as
reduci ng accrued benefits.” 29 U S. C. § 1054(g)(2)(A). Pension
pl ans may, of course, extend the accrual of post-anmendnent
benefits beyond the m ninumterns ERI SA guarantees. The extent
to which they decide to do so, however, is beyond the purview of
this Court’s ERI SA review. See Dade, 68 F.3d at 1564 (hol di ng
that “a sponsoring enployer . . . is free to define the benefits
inits ERISA plan and that those definitions nust be enforced as
witten in the absence of a contrary statutory mandate”); cf.

Hozier v. Mdwest Fasteners, Inc., 908 F.2d 1155, 1162 (3d Cr.

1990) (enunerating “ERISA's detail ed accrual and vesting

provi sions” and the fact that “enpl oyees and their unions remain
free to bargain for vesting requirenents in the terns of their

pl ans above and beyond those required by statute” as separate

limtations on an enployer’s discretion to anend or term nate

11



benefit plans). Here, there is no evidence that defendants

i ntended to extend early retirenent benefits beyond the | egal

m ni nrum ERI SA guarantees. |ndeed, the | anguage of the 1991 and
1995 Anendnents’ “anti-cutback” provisions appears to assure no
nore than is statutorily required. To the extent that
plaintiffs argue that they have been unjustly denied accrued
benefits to which they are currently entitled and which the
present Cash Bal ance Plan guarantees, their claimis one which
seeks an interpretation of a plan rather than constitutes a

protest of its anmendnent. To that extent, plaintiffs nust first

exhaust the plan’s internal clains procedures, see Zipf v.

Anerican Tel. & Tel. Co., 799 F.2d 889, 891-93 (3d Cir. 1986);

WIlf v. National Shopnen Pension Fund, 728 F.2d 182, 185 (3d

Cr. 1984), which they have not done.
Finally, our conclusion that plaintiffs are entitled to
“grow into” their early retirenment subsidy for the purposes of

qualifying for, but not calculation of, that subsidy is

consistent with the spirit of ERISAitself. “Enployers .

are generally free under ERI SA, for any reason at any tine, to

adopt, nodify, or termnate welfare plans.” Curtiss-Wight
Corp. v. Schoonejongen, 514 U.S. __ , 115 S. C. 1223, 1228
(1995). "'ERISA sinply does not prohibit a conpany from

elimnating previously offered benefits that are neither vested

nor accrued.'" Wse v. El Paso Natural Gas Co., 986 F.2d 929,

935 (5th Gr.) (quoting Phillips v. Anbco G I Co., 799 F. 2d

1464, 1471 (11th Gr. 1986), cert. denied, 481 U. S 1016, 107 S
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Gt. 1893 (1987)), cert. denied, Us _ , 114 S. C. 196

(1993); see also Dade, 68 F.3d at 1561 (3d Cr. 1995) (“ERI SA

does not mandate the creation of pension plans. Nor . . . does
it dictate the benefits to be afforded once a decision is nmade

to create one.”) (citing Hinka v. Bethlehem Steel Corp., 863

F.2d 279, 283 (3d Cir. 1988)). Instead of anending the pension
plan in 1991 and 1995, Bell Atlantic under ERI SA could lawfully
have “frozen” the plan by conpletely elimnating any future
accrual or increase of benefits under the plan. Wiile this did
not happen, the reality that a “freeze” was w thin defendants’

| awf ul di scretion underscores the central concern of ERI SA here:
the only accrued benefits which 8 204(g) protects are those
based on years of service already rendered at the tine of the
amendnent .

The anti-cutback provisions in both the 1991 and 1995
Amendnents protect the plaintiffs’ pre-anmendnent pension plan
rights in conformty with our interpretation of 8 204(g).
Therefore, there is no set of facts which plaintiffs could plead
that would entitle themto relief based upon this claim

(2) The 1995 Amendnent and Cal cul ati on
of the Lunp-Sum Cash-Qut Val ues

As with our consideration of the anendnent of the
servi ce pension above, before we reach plaintiffs’ substantive
al l egations we nust first determ ne whether the | unp-sum cash-
out option in the 1995 Anendnent was a retirenent-type subsidy 8§

204(g) protects. Plaintiffs argue that 8 204(g) should apply

13



based on the fact that “at or about the tinme when changes to the
Managenent Pension Plan to create the Cash Bal ance Plan first
began to receive serious consideration at Bell Atlantic, the
only provision in the Managenent Pension Plan for cal cul ati on of
a |l unp-sum cash-out provided for calculation” of the benefit
using nortality and di scount rate assunptions nore generous than

those in the 1995 Anendnent. Pls.” Am Conmpl. at 27. | n ot her

words, plaintiffs allege that (i) the pre-anendnent Managenent
Pensi on Pl an contained a | unp-sum cash-out provision which used
certain nortality and di scount assunptions; (ii) the 1995
Amendnent substituted | ess favorable nortality and di scount
assunptions in calculating the | unp-sum cash-out option under
the Cash Bal ance Plan; and (iii) this resulted in an
I nperm ssi bl e reduction of an accrued benefit under 8§ 204(g).
Def endants admt that |unp-sum cash-out provisions
exi sted in the Managenent Pension Plan at the tinme it was
amended. They argue, however, that the character of the pre-
amendnent | unp-sum cash-out provisions places them outside the
anbit of 8 204(g). Defendants contend that the |unp-sum cash-
out was never a permanent feature of the plan, having only been
I ntroduced as an incentive for early retirement during three

n 7

separate and di screte “w ndow peri ods. Def endants construe 8§

7. The first required participants to retire on Decenber 15,
1991 (referred to in the plan as the “w ndow date”); the second
required retirenment between Septenber 1, 1992 and January 28,
1993 (referred to as “1992-1993 Pension Cash-Qut W ndow’'); and
the third required retirenent between Decenber 31, 1993 and
(continued...)
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204(g) to apply only to permanent features of a pension plan,
and not to tenporary or “w ndow period” benefits. On that
basis, they believe that 8§ 204(g) should not apply.
Plaintiffs did not specify the | unp-sum cash- out
provi sions in the pre-anendnent Managenent Pension Pl an upon

which they relied.® Pls.’” Am Conpl. at 139. Qur own review of

t he Managenent Pension Plan, submtted as an exhibit with
def endants’ notion to dismiss,® |eads us to conclude that the
only pre-anmendnent provisions in the pension plan which

contai ned a | unp-sum cash-out option were those defendants have

7. (...continued)
Decenber 31, 1995 (referred to as “1994-1995 Pensi on Cash- Qut
W ndow’) .

The pre-anendnent pension plan al so contained a | unp-
sum cash-out option for participants whose present val ue of
accrued benefits was under $3,500 at the tinme of their
retirenments. See Defs. Mt. Dismiss at App. A 8 4.7(d). Because
of the benefit cap, this provision is not relevant to our
consi deration of whether the 1995 Anmendnent vi ol ated ERI SA, and
neither side relies on it as such.

8. In plaintiffs’ nmenorandum of law in opposition to defendants’
notion to dism ss the anmended conplaint [hereinafter “plaintiffs’
reply”], plaintiffs aver that the 1991 Amendnent and 1995
Amendnent “present identical issues,” 1d. at 52, which perhaps
explains why they failed to respond to defendants’ contention
that the | unp-sum cash-out is outside the scope of 8§ 204(g)’s
prot ecti on.

9. Federal Rule of Gvil Procedure 12(b)(6) allows us to

consi der any “‘undi sputedly authentic docunent that a defendant
attaches as an exhibit to a notion to dismss if the plaintiff’s
clainms are based on the docunent.”” In re Donald J. Trunp Casino

Secs. Litig., 7 F.3d 357, 368 n.9 (3d Gr. 1993) (quoting Pension
Benefit Guar. Corp. v. Wite Consol. Indus., Inc., 998 F.2d 1192,
1196 (3d Cir. 1993), cert. denied, 510 U S. 1042 (1994)), cert.
deni ed, 510 U.S. 1178 (1994); see also In re Wstinghouse Secs.
Litig. 90 F.3d 696, 707 (3d Cr. 1996). The parties’ do not
seriously contend that the docunments defendants submitted with
their notion to dism ss are suspect. See supra, note 2.
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named, i.e., the three discrete early retirenment w ndow peri ods.
M ndful , however, of the latitude which we nust give plaintiffs’
al l egations under Fed. R Cv. P. 12(b)(6), we are reluctant to
rely for all time on our reading of the Managenent Pension Pl an
as the basis for plaintiffs’ claim and thus are unable yet to
conclude that there is no set of facts under which plaintiffs
m ght show that, with respect to the | unp-sum cash-out option,
the 1995 Anendnent to the pension plan reduced accrued benefits.
We shal|l neverthel ess assune for our analysis that the three
“W ndow period” |unp-sum cash-out provisions defendants have
cited are the only provisions in the pension plan at issue here.

Assum ng that the question of whether “w ndow peri od”
benefits are a protected part of the pension plan is properly
before us, we first turn for our answer to the statute. The
pl ain | anguage of 8§ 204(g) does not specify whether it protects
agai nst the reduction or elimnation of tenporary or “w ndow
period” benefits. Qur approach is thus again driven by the
nmet hodol ogy suggested in Gllis: we shall exam ne both
| egi slative history and rel evant |IRS revenue rulings as the
basis for our analysis. See 4 F.3d at 1145.

Fortunately, the sanme Senate Report to which we
referred earlier is again directly on point:

[T]he bill makes it clear that the

prohi bition agai nst reduction of a benefit subsidy

.o applies to a participant only if the

partici pant neets the conditions inposed by the

plan on the availability of the subsidy

Accordingly, if a benefit subsidy is providéd for
exanple, only for enployees who retire during a

16



“wW ndow period”, the provision would not require
t hat benefits of an enpl oyee who does not retire
during the wi ndow period include the w ndow
benefit.

S. Rep. No. 98-575, at 29 (1984), reprinted in 1984 U S.C.C. A N

2547, 2574. It appears, then, that Congress intended to limt
“w ndow period” benefits only to those who elected to retire
wi t hin such periods. Such times therefore cannot be consi dered
a permanent part of the plan protected by § 204(g) from
reduction or elimnation by plan anendnent.

The revenue rulings reach the sane concl usi on. Revenue
Rul ing 92-66 squarely addresses the question of “w ndow peri od”
benefits, and holds that ERI SA's conpani on provisions in the
I nternal Revenue Code “do not require that an early retirenent
wi ndow benefit be provided pernanently to all enployees under a
pl an when the enpl oyer anends its plan to make the benefit
avail abl e for substantially consecutive, limted periods of tine

.71992-2 C B, 92, 94.

W al so note that the few courts which have consi dered
this issue have held that 8§ 204(g) does not protect “w ndow
period” benefits fromlater reductions or elimnation by

anendnent . See Bass v. Retirenent Plan of Conoco, Inc., 676

F. Supp. 735, 747 (WD.La. 1988) (citing S. Rep. No. 98-575,
reprinted in 1984 U S.C. C. A N 2547, 2574-75) (hol di ng that

“w ndow period benefits do not enter into the determ nation that
an accrued benefit was elimnated or reduced in violation of

[section 204(g)] unless (1) the claimant was entitled to the
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benefit, (2) the benefit was accrued, and (3) the accrued

benefit was subsequently elimnated or reduced’); DeCarlo v.

Rochester Carpenters Pension, 823 F. Supp. 115, 119-20 (WD.N.Y.
1993) (hol di ng that paynent of a “one-tine” benefit in five out
of six prior years did not constitute a “permanent benefit”
protected by ERI SA).

Thus, the limted case | aw supports our Gllis-type
anal ysi s and concl usion that “w ndow period” benefits are not
consi dered permanent benefits that 8§ 204(g) protects.

Qur Gllis inquiry is not at an end, however. Revenue
Rul i ng 92-66 al so recogni zed that allow ng wi ndow benefits to
escape the purview of § 411(d) of the Internal Revenue Code
(counterpart to 8 204(g) of ERISA) creates a potential |oophole
for enployers, in that they could achi eve exenption fromthe
Code -- and, by extension, fromER SA -- nerely by breaking down
an ot herw se permanent benefit into a continuous series of
tenporary wi ndow benefits. In response, the IRS rul ed:

[1]f an enpl oyer establishes a pattern of repeated

pl an amendnments providing for simlar benefits in

simlar situations for substantially consecutive,
limted periods of tine, such benefits will be
treated as provided under the terns of the plan,

W thout regard to the limted periods of tine, to

the extent necessary to carry out the purposes of

[the IRC].

Rev. Rul. 92-66, 1992-2 C.B. 92, 94 (citing Treas. Reg. 8§
1.411(d)-4, @QA-1(c)(1)). Such a determination is to be nade
on the basis of the facts and circunstances.

Al t hough no one particular fact is determ native,

rel evant factors include: (i) whether the
amendnents are nmade on account of a specific
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busi ness event or condition; (ii) the degree to
whi ch the anmendnent relates to the event or
condition; and (iii) whether the event or
condition is tenporary or discrete or whether it
is a permanent aspect of the enployer’s business.

Id. At |east one other federal court has adopted this test.

See DeCarlo, 823 F. Supp. at 119-20.

W agree with the RS that such an inquiry is necessary
in order to keep enployers fromdressing the wolf in sheep’s
clothing. Mndful also of our Court of Appeals’s adnonition to
give weight to IRS revenue rulings, we therefore adopt the
Service's test. Thus, if we were to decide that the (assuned)
thrice-repeated offering of early retirenment | unp-sum cash-out
benefits by Bell Atlantic were, indeed, tenporary plan benefits,
we woul d then have to deci de whether those provisions
constituted such an inpermssible “repeated pattern of plan
amendnents” within the neaning of the IRS test.

On the basis of the record before us, however, we are
unable at this tinme to identify and eval uate the exact nature
and character of the | unp-sum cash-out benefits in the pre-
amendnent plan. W therefore decline to dismss this aspect of
plaintiffs’ 8 204(g) claimon the present record.

Al t hough we have permitted di scovery to continue during
pendency of this notion, we will nevertheless afford the parties
an additional thirty days to close any gaps in the record, or
correct any m sapprehension on our part. At the conclusion of
this discovery, defendants may renew their argunent on this

point in the dress of a Rule 56 noti on.
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B. Violations of fiduciary
duty under 88 404 of ERISA

Section 404(a) of ERISA provides, in relevant part:
(1) [A] fiduciary shall discharge his duties with
respect to a plan solely in the interest of the
partici pants and beneficiaries and--
(B) with the care, skill, prudence, and diligence
under the circunstances then prevailing that a
prudent man acting in a |like capacity and famli ar
with such matters would use in the conduct of an
enterprise of a like character and with |ike ains
29 U S.C. § 1104(a).
Bell Atlantic has al ways been both the plan sponsor and
pl an adm ni strator of the pension plan. There is nothing
i mproper or even unusual about this business arrangenent.
Enpl oyers often keep their pension plans “in-house.” The nere
fact that an enployer is both sponsor and adm nistrator of the
pl an does not require that all actions it takes with regard to
t he pension plan be subject to fiduciary scrutiny under 8§ 404.
“IW hen enpl oyers wear ‘two hats’ as enployers and as
adm nistrators . . . they assune fiduciary status only when and
to the extent that they function in their capacity as plan

adm ni strators, not when they conduct business that is not

regul ated by ERISA.”” Curcio v. John Hancock Mut. Life. Ins.

Co., 33 F.3d 226, 234 n.10 (3d Cir. 1994)(quoting Payonk v. HMW

Indus., Inc., 883 F.2d 221, 225 (3d G r. 1989) (citations

omtted)). Thus, our threshold inquiry is whether Bell Atlantic

acted as plan sponsor -- and thus non-fiduciary -- or plan
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adm nistrator -- and thus fiduciary -- when it anmended the

pension plan in 1991 and 1995.

I n Lockheed Corp. v. Spink, usS _ , 116 S. O
1783, 1789 (1996), the Suprene Court recently held that an
enpl oyer becones a “fiduciary” within the neaning of ERI SA™
“only when fulfilling certain defined functions, including the
exerci se of discretionary authority or control over plan
managenent or admnistration . . . .” (internal quotations
omtted). Lockheed further held that “the act of anending a
pensi on plan does not trigger ERISA's fiduciary provisions. [|d.

at 1790; see also Hozier v. Mdwest Fasteners, Inc., 908 F.2d

1155, 1161 (3d G r. 1990)(holding in accord and noting that
“[v]irtually every circuit has rejected the proposition that
ERI SA's fiduciary duties attach to an enpl oyer’s deci sion
whet her or not to anend an enpl oyee benefit plan”).

In [ight of the Suprenme Court’s clear holding on this
i ssue, we have little trouble in finding that plaintiffs’

fiduciary clainms nust fail as a matter of law. Plaintiffs here

10. Section 3 of ERI SA defines the term*“fiduciary” as foll ows,
in relevant part:

[A] person is a fiduciary with respect to a plan to the
extent (i) he exercises any discretionary authority or
di scretionary control respecting managenent of such
pl an or exercises any authority or control respecting
managenent or disposition of its assets, . . . or (iii)
he has any discretionary authority or discretionary
responsibility in the adm nistration of such plan .

29 U.S.C. § 1002(21)(A).
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are alleging that anendnent of Bell Atlantic’s pension plan
violated fiduciary duties. Lockheed to the contrary squarely
hol ds that anmendnent of a pension plan is not subject to
fiduciary scrutiny under ERI SA.

An Order follows.
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